TH'S OPI NI ON WAS NOT WRI TTEN FOR PUBLI CATI ON

The opinion in support of the decision being entered today (1)
was not witten for publication in a law journal and (2) is
not bi ndi ng precedent of the Board.
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Bef ore THOVAS, MARTIN, and LALL, Adnministrative Patent Judges.

THOMAS, Adm ni strative Patent Judge.

DECI S| ON ON APPEAL

Appel | ants have appealed to the Board fromthe exam ner's
final rejection of clainms 39 through 42. As of the decision
date of this appeal, the exam ner has indicated the
allowability of clains 1 through 29, 31 through 38 and 45
t hrough 52, appellants having cancel ed clains 30, 43 and 44.
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Representative claim42 is reproduced bel ow

42. A nmethod of processing a plurality of workpi eces by
a working systemincluding a working machi ne for successively
processi ng the workpi eces, machi ne control neans for
determining a working condition of said working machi ne on the
basi s of an extraneous signal, and controlling said working
machi ne according to the determ ned working condition, and a
nmeasuri ng device for measuring actual dinensions of working
portions of the workpi eces processed by said working nmachi ne,
said method conprising the steps of:

determi ning as said extraneous signal a conpensating
val ue for adjusting said working condition of said machine for
the workpi eces to be processed subsequently by said machi ne,
on the basis of the actual dinensions of the working portion
of the workpi eces which have been neasured by said neasuring
devi ce, and according to a conpensation rul e which changes
with a change in a dynam c variation anmount of mneasured val ues
of said actual dinensions successively obtained by said
nmeasuri ng devi ces, and

according to a conpensation rule which changes with a
change in a variation anount of neasured values of said actua
di mensi ons successively obtai ned by said neasuring device; and

appl ying said conpensating value to said machine contro
nmeans.

The follow ng reference is relied upon by the exam ner:

Moyer et al. (Moyer) 4,719, 586 Jan. 12,
1988

Clains 39 through 42 stand rejected under 35 U S. C

8§ 102(b) as being anticipated by Moyer. This was a new ground
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of rejection set forth in the initial examner's answer.

Rat her than repeat the positions of the appellants and
the exam ner, reference is nmade to the briefs and the answers
for the respective details thereof. These include the initia
exam ner's answer dated April 1, 1996 and the suppl enent al
answer of Septenber 25, 1996. W have al so consi dered
appel l ants' principal brief on appeal filed on Novenber 28,
1995 and appellants' reply brief of May 31, 1996 reflecting
the last entered anendnents to the clains on appeal. The
suppl enental reply brief filed on Novenber 25, 1996 has not
been consi dered by us since the exam ner's conmuni cati on,
Paper No. 29, muailed on February 6, 1997, indicates that it
has not been entered. There, the exam ner indicated
appel l ants' "substantial anmendnents to the clained Iimtations
add new i ssues to the case."

CPI NI ON

We sustain the rejection of clainms 39 through 42 on the
basis of the reasoni ng expressed by the exam ner in principa
answer, as well as the enbellishnents in the suppl enental

answer . It is noted that the version of these clains on
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appeal is that set forth with respect to the clains attached
tothe initial reply brief of May 31, 1996.

Pages 3 and 4 of the supplenental answer take the
position that the newy added limtations of clains 39 through
42 as presented in the first reply brief are taught in Myer.
We agree. Because the supplenental reply brief of Novenber
25, 1996 has not been entered by the exam ner, we have not
consi dered any argunents presented therein. It is further
not ed, however, that the supplenental reply brief presented in
an untinmely manner substantial new anendnents to the clains on
appeal which have obviously not been entered as reflected by
the exam ner's statenent in the comuni cation on February 6,
1997. On the basis on this view of the exam ner, the
appel | ants appear to have inpliedly admtted the propriety of
the exam ner's rejection because of the stated substantia
anmendnents to the clains on appeal in the supplenental reply
brief.

In view of the foregoing, the decision of the exam ner
rejecting clains 39 through 42 under 35 U S.C. §8 102 as being

antici pated by Myer is affirned.
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No tinme period for taking any subsequent action in
connection with this appeal may be extended under 37 C.F. R
8§ 1.136(a).
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